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MEMORANDUM FOR: Office of Legislative Counsel

ATTENTION -
 FROM
: Assistant General Counsel

 SUBJECT : S.2525- Title I - Issues Paper A

1 The following comments and suggestions are provided in response

to your 17 March 1978 Issues Paper concernmg Title I of the proposed intelli-
ONERY gence charter leg1slatlon U :

2 Technical Suggestions Paper (Please note that the comments concern-

' mg Sectlon 151 (4th & Sth paras below) are more substantive than "techmcal ")

o ‘4;- Para 13 - "entltY is" should be "entity's."

- - Para 20 - there is a federal crime of murder in the first degree at

18 U.S.C. §1111. The proposed revision of the criminal code S. 1437 at
. §l601 would " grade" murder as a Class A felony :

- Para 22 - the citation should be to "Sectlon 136," there is no sub—
sectlon ).

= Para 25 -~ the suggested amendment to Section 151(d) (5) should be

"(5) review periodically the practices and procedures of the inspectors general
. of the entities of the intelligence community to discover, investigate, and

report, and the practices and procedures of the general counsels of such
entities to discover, request investigations by the inspectors general, and
report, intelligence activities that raise questions of legality or propriety."

- Para 25 - the amendment of 151(e) (4) should be "(4) formulate practices
and procedures to accomplish the responsibilities of the inspectors general .
to discover, investigate, and report, and of the general counsels to discover,
request investigations, and report, intelligence activities that raise questions
of legality or propriety."
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. =7 '~ Para 4 - since the bill'envisions, in Section 142, a comprehensive
pohcy-makmg apparatus in this area, the definition of communications

'.. security should include not. only the protection which results from measures
" taken to deny unauthorized access and insure authenticity, but also the

" . measures themselves. Also, since Section 142(b)(5) and (c) relate to private

- communications, it is unclear why the definition is 11m1ted to "national security-
related" communications. .

IR - Para 5 - the last clause of 104(5) must also be revised to conform to ° ]

" the suggested amendment. Also, to conform to E.O. 12036, 4-202, the phrase, = . i
‘"but not including personnel, physical, document or communications security S I
'programs should be added at the end of the definition. S S

o= Sechon 104(8) - the deﬁmtlon of "counterterrorism intelligence" - . < -
should read: "information pertaining to the capabilities, intentions or activities
.of any foreign power, orgamzauon, or person in the field of international
terrorlst actlwnes " : ' :

s -"*E

S - Para 9 - the proposed combmahon of emstmg subparagraphs in

104(16) should be designated as subparagraph (G) and it should be noted = -

that the existing (L) and (M) would become (I) and (J), respectively. Also "

;there should be a reference to para 18 and a new para between existing paras .
13 and 14 regarding Section 104(24) which should also refer to para 18. This ]
.would tie together the interrelationships you are trying to establish between
the definitions of "1nte111gence commumty" "national intelligence budget" and

' "Section 112, S | R

. .‘ - Para 10 - the deﬁn1t10n of "1nte111gence method" should be sunply
"any human, technological, or other means utilized in the conduct of any -
mtelhgence activity."" The latter term is all-encompassing (the alternative
_:would be to include "special activities" in the enumeration of method contexts),

A and this definition will include support and related act1v1t1es which precede .
collectmn, etc :

S " - Para 11- the explanation here might be more clear were "such activities"
‘to be replaced with "the broadest range of activities which relate to or affect
national intelligence activities." ‘

_ -~ Para 12 - "intelligence source" in 104(19) should be defined simply
as "any human, technological, or other means by or from which is derived x
information relating to any mtelhgence activity" for reasons 51m11ar to those
cited in para 10 above.
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L ',: " Ppara 15 - delete the "not" following "the definition should exclude
_ associations ..." The parenthetical reference in 104(3) (B) might be more
~useful were it changed to "(as defined in 8 U.S.C. 1101) n

- Para 15 the attached definition of "U.S. person" from the Agency's
proposed electronic surveillance procedures may be suggested as an alterna-
- tive to all of 104(3)

- - Para 16 - the pomt is that "intelligence act1v1ty" 1ncludes all the
 activities specified, in addition to foreign mtelhgence activities, which are
- onntted

+ ... - Para 18 - the second sentence should state "... will also include those
progra.ms designated under subparagraphs 104(16) (G) (as suggested in para
" 9. above) and 104(16)(J) (now (M)), . the determinations in

- 104(16)(G) and (J) and 104(24) (G) '

. “,:
Lo

Loa T " - Para 19 there should be added to the parenthet1ca1 in the second B
N sentence "and the NSC. " A ’

';"'- Para 20 - the suggested amendrnent should begm with "and to perform | _
S rather than "shall men y S

\_L— Para 21 - the addltlon should be to the thlrd sentence of 113(a).

. v .§ - Section 133(b) why not suggest that the 11m1tat10n on the number of
. _:' terms be lifted. Since the Senate will advise and consent to reappointment
.. every six years there seems to be no good reason to limit tenure arbitrarily. N
. The second term, otherwise, would involve a "lame duck" DNI who m1ght have -
- less mcentwe as a consequence ' o

) i -~ For umformlty, 133(e) should refer to "a comm1ss1oned officer of the
G Armed Forces" rather than "m111tary :

- Section 133(f) should become a subsectmn (4) of 133(d)

"'~ Para 22 the proposed amendment should be "and the coordination of
. those activities with similar activities conducted abroad by the other depart-
- ments and agencies." '

- Sectmn 114(f) (1) - it should be made clear that the references to pro-'
V1d1ng intelligence to Congress here and in 103(4) and 413(c) are limited to
- finished intelligence products and do not imply legislative authority to levy
requirements or collection "tasks" on the Agency.

C g
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T "- Para 25 -'Tthe l'ast sentence should state "The requirement to report
liaison agreements to the intelligence committees should extend only to those
-‘agreements which might be fairly required to be reported under the Case
Act, 1U.S.C. 114, i.e., only written agreements which govern the overall
A “relationship and so approach the status of "international" in nature, and

" ‘only within 60 days after its effective date; the provision should specify as
.well that this reportlng w111 be in heu of ... under the Case Act."
- Para 26 - 114(1) should also be modified to provide the DNI w1th the
~ -. same authority to protect employees, functions, etc., for the DNI's office,
o . as is provided in 421(g) for CIA. . Also there should be added, after
.- ."responsible," "by appropriate means including the approval of security

. clearances and access to such information,..."

- Para 33 - 114(0) should be re\nsed in part to read

‘ « . (o) Any ofﬂcer or employee of the Ofﬁce of the D1rector,

. including those separated under subsection (m) or terminated

.- under subsection (n), ... The Civil Service Commission shall

¢ .. consider such officer -or employee for positions in the competitive

T c1v11 service 1n the same manner as if transfernng between two
pos1t1ons - :

i
o &

ThlS w111 make 1t clear that all employees are allowed th1s beneﬁt not only
) those separated or termmated o .

7"“‘. | - Para 35 the add1t10n should state "and to perform such funcnons N

- Para 37 "the" should be inserted after "transfer" in the proposed
117(a) The words "or employee" should be deleted from 117(a)(2). A new
subsection should be added, preferably as (1), to the effect that "such person
shall retain the position and authorities of the Deputy or Assistant Director,

as appropriate, but otherwise shall serve only as the head of the CIA;" Also,

- it might be wise to allow a similar Presidential re-transfer of this responsibility.

-
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i o Para 38 ‘ "de" should be inserted after “Intelligehce Community"
/in the last paragraph 121(c) could be modified as you suggested by
msertmg , reprogrammmg," after "internal program "

. ‘- Para 41 - (should be 40) the context of 122 (a) is such that the change
S  suggested is not as appropnate as inserting "such" after "unless" and deletlng ‘
A "for such act1v1ty " R - : :

© - Para 4l - the suggested clarification of "authorized by Law" is not
necessary since the obvious intention of that requirement is to allow unvouchered -
- expenditures only for activities authorized to be undertaken by an entity of
_the intelligence commumty The second paragraph should note. the alternatwe
of 11m1t1ng th1s DNI authonty to the Offlce of the DNI

ar - Para 48 th1s statement misses the pomt which is whether "senS1t1ve o

mtelllgence collection pro;ects " should be reported to the Congress regularly. .

‘;"It cannot be argued that it is impossible to define such projects since both - .. . °"

.."E.O.s 11905 and 12036 require special consideration for such activities. It - S

"'is also difficult to argue that such activities should not be reported to the =~ -~ ~w
Congress since it is my understanding that this is being done now to one R

extent or another.. Perhaps what we should do here is to conform our position

o current policy in’ this regard. In any event, there is no evidence here

hat the intention is to avoid m1slabe11ng of spec1al act1v1t1es as is the 1mp11ca-— '

tmn of the para 48 d15cuss1on. _— : ’

'- Para 49 - it should be added here that in no event should our regula-
tlons be subject to the same treatment as implementing standards and procedures. -

Py

'~ Para 50 - the words "If it is necessary ..., then at a m1n1mum" should
be deleted and the purposes of the following sentence accomplished by recom-

-_' mendlng the insertion, after "factors" in 131(c), of "based upon a submission
from the entity responsible for conductlng the act1v1ty, which shall mclude,
but not be limited to =" " v L L : :

o - Para 50 - 131(a) should prov1de a seat on the NSC for the head of CIA
*"if other than the DNI. - . o

- Para 51 - the argument that it is unreasonable to require the creation
of written records concerning special activities and their approval at the
"highest levels of the U.S. Government" is simply not a tenable one since
proper review and accountability is such a prime purpose of this bill. The
Hughes-Ryan Amendment, 22 U.S.C. 2422, uses a standard of "1mportant“ &
to the national security.

- Para 52 - same comment as to records of review and accountability.
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: = Para 56 "appropnate" comm1ttees of Congress in 131(1) should be =
s 1nstead "the select comm1ttees named in subsectlon (g) " :

, - Para 61 -‘add after " (1 e., 1f. they are under cover) ," "and other
persons who may contribute art1cles to professional or trade publications
e regularly " :

e Para 62 - add after "mto the United States," "or buying a book or
newspaper in the U.S. - 132(2)(4) should be modified further by sub-

% stituting for from "such support" on, the words "the involvement of the U.S.
.-Government is publicly acknowledged." Street maps provided to the U.S.
Olympic team, for example,-will cause them less d1ff1culty in Moscow 1:f sta.mped
"g.s. Government“ rather than "CIA weo

2y

_ - Para 67 - the point should be made more strongly here that the
original scope of the provision which is now 132(f) was not limited to any

~ class of persons. As it appeared in Section 157(e) of Title II in previous

- drafts, now Section 244 "Undisclosed Participation," its intention was to

allow recruitment, etc., notwithstanding the bar on undisclosed participa-

tion, by persons employed by an academic institution, and, in later drafts,

Approved For Release 2006/08/04 : CIA-RDP81M00980R001900070097-0

o »;-f Para 57 "report" at the end of 131(3) should be "fmdmg "

deleted from the end of this section and replaced by "the 1nvolvement of the
U:sS. Government is pubhcly acknowledged " - :

‘because it would otherwise not allow use of "pressure or other form of . .
“restraint" as to U.S. persons. The last two sentences should read: "As -
; written, it will 1nev1tab1y generate questions after the fact concerning whether :
[ ¢ persons who agreed to provide assistance did so in a purely voluntary manner
g " and whether their consent was adequately recorded. Requiring full disclosure
“of the nature of the activity and likely risks should be sufficient to protect .
such persons and the reqmrement for voluntary consent as well should be
- Para 66 drop the phrase begmmng w1th "at a minimum..." along
-"_w1th Thowever! and "then" in the next sentence. The suggested amendment' _
:.-"ishould be recommended at the end of 132(e) and should read: ", the reimburse-
" ment only of expenses incurred in the course of the voluntary acquisition of '
- | information, or any overt, nonoperational relationships which either party
Jmay acknowledge publicly." The last two sentences should be dropped.
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-":-,by persons employed by a.ny orgamzatlon When 1t was moved to T1t1e I
.’ and altered to fit into 132 the addition of "described in subsection (a) or
: ... (b)" substantially, and hopefully inadvertently, narrowed the allowance.
D . That limitation must be removed or every recruitment source, excluding
) : ..‘clergy, journalists, and exchange program participants, may be deemed
' “'to be a form of unauthorized "undisclosed participation" under 244 by the
‘_ . Agency. If necessary to clear thlS up, 132(e) as modified should be
o '?Umoved to become 244(e) .’

4 7 - Para 69 - the second sentence of the first paragraph should read,
. in part: "... in subsections (a), (b), (c) and (d) before 'because of such
iofficial's office or position': 'knowing such person to be a foreign official
‘and ....'"" In the second sentence of the second paragraph the words "or
“ military" should be inserted after "non-military," and it should be noted
also that persons involved in properly authorized special activities of a
paramilitary nature, assuming a future need for such actions, or non- : -
"combatants" who are serving as technical advisers, etc., should not have
to risk committing "assassination" in carrying out their duties. The last
paragraph should have "_A(a) (b)" added before " (c) and (d) o

y LA % k)

o Para 70 - 1t should also be pomted out that 135 (a) (1) (2) and (3)

Twill eﬁectnrely rule out paramilitary-type special activities, even if acknowl~
f'edged as necessary and properly authorized by all parties, including Congress,
", since such operations, by their nature, will result in (2) and (3) to some

.t degree, and may meet the deﬁnition of "international terrorist activities."

REURPEEENE Para 72 - "too broad" should replace "unclear“ in the first sentence.
.f,._-_};,vThere should be added at the end of the second sentence "and should not bar -
. legitimate requests for assistance from entities which are properly authorized
‘to perform such functions. The provision as written would bar, for example,
"'CIA from requesting FBI collection of foreign intelligence in the U.S. through
electronic means, even though the FBI is authorized to do so, under 507(a)
- and (b) because CIA is not authorlzed to conduct such act1v1t1es ‘

e - Para 73 - the Words "outs1de the Agency" should be mserted after

“reportmg " The next sentence should state simply "Furthermore, ...
regulations, the 'Civil Service Commission' should be substituted for the
'Attorney General' throughout 138. As to the second paragraph, there should

‘ " be a reporting system which requires top-level officials, (DNI, DDNI, ADNI,

1 DCIA, perhaps DDs, LC, GC, and IG, etc.) to report to CSC, but all other

[ Agency employees (perhaps ODNI also) should only report inside CIA (or ODNI).

Employee reports should not go to the CSC or other central reporting point, -

and should not be made available to the public. There should be a CIA

system of reporting which parallels the CSC system, and the CIA system and

reports should be open to audit and review by cleared CSC officials. The

issue is not merely waivers for "cover" employees, but the application in this

!
|
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area of the authority to withhold names, etc., of CIA employees generally. =
* The late CIA phone book, though only listing overt employees, was Secret.
~ There should not be a roster of CIA employees and thelr fmanmal status .
s avallable for the pubhc : ’

L ,- Para 74 - same as para 73. These reports should not be pubhcly
+available under FOIA whether concerning cover or not.

Lo .~ Para'75 - the last sentence should read, in part, ... under section
' 139 in‘order.to proceed without formal acknowledgment to appropriate officials

P " . of the fact that a mmor portlon of the routine procurement is destlned for the

“b;e réspons1ble for mamtenance of records containing adequate and
proper documentauon regarding the natlonal 1nte111gence actxvmes

- Para 81 - the suggestlon that reportmg be 11m1ted to "serious" V'J.ola-
'j‘tlons is not likely to be successful. Perhaps an alternative would be to limit
this repomng to v101at10ns of regulations ,,etc. , implementing this Act.

e v - Para 85 - there is no requu-ement in 152(b) of a wntten report
S ":4'“ - Para 86 the end of the suggested amendment to 152(e) should read
Lo ~1 . are submltted to the Archlwst for approval "o

S - Para 88 "that relates to" should be added to the amendment of 153(b)
i 'a-‘]before "mtelhgence " TR

B Attachment
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’ R ':MfUnited States Person -

» .a. acitizen of'the United States;

. 4w+ ¢ b. an alien lawfully adm1tted for permanent residence, prov1ded
s ‘that an alien outside the United States may be presumed not to be a United
./ States person until information to the contrary is obtained and provided,
i -, further, that an alien known to have been admitted for permanent residence -
-+ may be presumed to have lost status as a United States person after one year
‘" of continuous residence outside the United States until information indicating
.+ an intent to return to the Un1ted States as a permanent re51dent ahen is
.' obtamed ' S

',v_
s P

i el an unmcorporated assoc1atlon orgamzed in the United States or
substantxally composed of United States citizens or aliens lawfully admitted -
for permanent residence; provided that unincorporated associations outside
the United States may be presumed not to be United States persons unt11
_mformatlon to the contrary is obtaJ.ned or

‘d. a corpora'aon mcorporated in the Umted States. A corporatlon
S or corporate subsidiary incorporated abroad, even if partially or wholly

owned by a corporation incorporated in the United States, is not a United -
States person.

A persen in the United States shall be presumed to be a United States person
. unless information to the contrary is obtained.
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